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TENNESSEE AND HER BONDAGE 



A VINDICATION AND A WARNING. 



SPEECH Of 

Hon. JOHM L. T. SNEED, 

OF SHELBY COUNTY, 
ON THE STATE DEBT QUESTION. 



Delivered at LaGrange, Tenn., Nov. 26, 1881. 



MEMPHIS, TENN.: 

PBINTBD AT THE OFFICE OF THE PUBLIC LEPGBB, 

1881. 



CORRESPONDENCE. 



The following: correspondence will explain itself: 

LaGranqe, Tbnn., Nov. 15, 1881. 
Judge Snbed: ,. 

Dear Sir — In view of the terrible political storm now brewing in our 
State, the wild and revolutionarv views entertained and expressed by 
some of onr best State Credit citizens, growing out of the passage of 
the 100-3, we feel inclined to advise and counsel with oar most prudent 
and ablest men, and being satisfied by your acts in a long and faithful 
public life, that you have the honor as well as the interest of the noble 
volunteer State of Tennessee at heart, and that you are a safe and pru- 
dent counselor, we earnestly and respectfully request you to give us 
publicly your opinion as to the best and surest means of averting the 
pending storm, which we fear bears upon its bosom dishonor and finan- 
cial ruin. And to this end that you will indicate a time at your earliest 
convenience, when you can address the people of this place on this 
absorbing subject. 

We have the honor to remain 

Very Bespectfully, 

Your friends and obedient servants, 
J. J. PuLLiAM, Edmund Dortch, 

M. L. Anderson, Chas. A. Shelton, 

A. D. Lewis, Eiohard A. Dortch, 
L. H. Milliken, T. J. Shelton, Jr., 

* W. J. Hancock, T. G-. Toombes, 

G. A. LipscoMB, B. A. Jones, 

B. H. Shepherd, B. H. Milliken, 
T. H. Webb, F. C. Nebhut, 
F.M. MoNamee, W. T. McNamee, ' 
Johm S«|a.TqN, W. P. Cowan. 

• • • . 

JUDGE SNEEb's REPLY. 

Memphis, November 19, 1881. 

Gentlemen — I have the honor to acknowledge your flattering favor 
of recent date, inviting me to address the people of your county at 
LaGrange, on the political situation in Tennessee, as affected hy the 
late legislation on the subject of the public debt, and to indicate 
some early day when I may conveniently do so. In view of the 
" brewing storm '* to which you are pleased to refer, and its possible 
effect upon the welfare and honor of the State, I feel that I cannot and 
ought not to decline ; and, if agreeable to your people, I will meet them 
on Saturday, the 26tlx inst., at 2 p. h. 

Very truly yours, 

John L. T. Sneed. 
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TENNESSEE AND HER BONDAGE. 



In obedience to the promise indicated in the foregoing correspon- 

X donee, Judge Sneed spoko as follows : 

My Oountrymbn — Here upon the playground of my boyhood, I greet 
^ you once more. The memories that come back to me at this moment, 

^'v of the fine old time when I was a romping schoolboy here upon these 

'^ beautiful highlands, are among the dearest and sweetest of a cnequered 

life. This old town was then the " sweet Auburn" of this common- 
wealth. But alas ! how changed the scene. The tramp of 
^ hostile armies, and the torch of civil war have been among 

^^ you. Your fertile valleys which almost " laughed a harvest, 

when ^' tickled with a straw," are now blighted and barren 
— ^your people impoverished — And the fine reaime of splendid old men 
and matrons-^crushed with the sorrows of that sad time — have drop- 
) ped into the welcome grave. I look in vain for the school-fellows of 

>: that early day, for the old log schoolhouse, my alma mater, the last of 

^ any ^rade I ever entered, where the stern old Irish schoolmaster, with 

r^ a hick:ory rod in hand, stimulated the boys to study their books and 

behave like grown up men, in the good old fashioned way. We are 
told by Victor Hugo, that the two greatest functionaries in the state 
are the nurse and the schoolmaster, and if my poor life has been of any 
worth, I feel that an oblation of gratitude is due to the memory of 
that classic old Hibernian who now sleeps with his fathers. They say 
that from the force of habit he kept a hickory in his right hand to the 
last moment of his life — and that the very last that was seen of him, 
he was in the delirium of death, feebly whipping the air with his hick- 
ory — under the sweet hallucination that he was whipping a schoolboy. 
Peace to the ashes of Barnaby Hughes, late of the county Galway. He 
chastened us because he loved us—and we love his memory now, be- 
cause he did chasten us. They have all passed away^ and behold an- 
other generation is here, and they are in trouble, and they have sent 
for the schoolboy of the olden time to counsel them about public 
affairs and to speak to them of the duties of the hour. He dared not 
disobey that summons, because it came from a people who have higher 
claims upon him than any other people on the habitable globe. You 
want to hear my views about your public debt, about the wrongs of 
which you are complaining, and about your rights and remedies. I 
shall speak plainly ; and have .that to say which I think will set the 
people of Tennessee right before the civilized world upon this question. 

There is much speculation in certain quarters, just now, about the 
probability of ultimate repudiation in this State. I am neither a 
prophet nor the son of a prophet, but as a matter of opinion, I make 
the declaration here to-day, in the presence of this large and intelli- 
gent aaaembly ef lazpayero, that not a dollar of the obligations of Ten- 



O 




4 Tennessee and Her Bondage. 

nessee will ever be repudiated, directly or indirectly. And I venture 
to predict, also, if there be no unnecessary hurry in merging improvi- 
dent legislation into inviolable contract, that the question of the pub- 
lic debt will ultimately be settled upon terms honorable and satisfac- 
tory alike to the debtor and the creditor. I propose to discuss this 
question of Tennessee and her bondage before you to-day in such a 
way diS to vindicate her fair fame, and at the same time to admonish 
her creditors and her people of the dangers that threaten both. 

When the London banker was explaining to Lord Macauley the 
distinction between the active, passive and deferred stocks of the Span- 
ish government, his lordship interrupted him with the remark : "Ah I 
I think I fully comprehend you. Active Spanish bonds profess to pay 
interest now, and do not ; deferred Spanish bonds profess to pay in- 
terest at some future day, and do not ; while the passive Spanish bonds 
do not profess to pay interest now or at any future time." It is a fact 
most deeply deplored by all who realize that the state is the people and 
the people the state, and that a state once dishonored is dishonored for- 
ever, that the obligations of several of the states of the American 
Union have, in times passed, seemed to have deserved the satirical 
classification which Lord Macauley gave to Spanish bonds. There are 
divers notable glass houses, each built upon a bad eminence, in several 
of the states whose press and people have of late years indulged in the 
luxury of branding this commonwealth as a would-be repudiator of 
her honest debts. There are foul odors yet emanating from the debt 
chronicles of Pennsylvania which inspired the remark of the celebrated 
English wit when he saw a cargo of Pennsylvania ice being landed 
at Liverpool — that it was the first solvent thing he had ever seen ftom 
that state. Who has forgotten the fierce conflict between the people of 
Iowa and their creditors in the Federal courts,when Gen. Grant menaced 
that state with the tread of an army to enforce the decrees of the courts ? 
If it be a crime to seek to scale a public debt, certainly the rich and 
powerful state of Illinois cannot throw a stone at her impoverished 
sister, Tennessee, that will not rebound upon herself. The Clarke 
county bonds of Iowa — the Otoe bonds of Nebraska — the Macoupin 
bondsoflllinois— the $5,000,000 of Minnesota, a state that exports in 
a single year eighty millions of bushels of wheat — and the aggregated 
millions of seeurities of Kansas, Nebraska, Illinois, Iowa and Minne- 
sota, have not passed out of the public memory. They were dishon- 
ored by the people, and the record of their dishonor was embalmed 
for preservation in the judicial records of the country, not to die out 
from the memories of men, but to revibit the glimpses of the moon in 
all future ages^ like the mummies of the pyramid, to grin their grim- 
aces of shame and humiliation. Now, we do not propose to ostracise 
all the good and brave people of those states from the pale of commer- 
cial honor, for there were some of them who unquestionably had plaus- 
ible, if not legal, grounds for a refusal to pay, and only differed with 
the courts upon the question of legal liability. Oar object is, not to 
impute positive dishonor, but to invoke the exercise of that charity 
that " is not puffed up," by reminding our Northern brethren of other 
motes and beams, than those they seem to deprecate so keenly in the 
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eyes of the Soathern people. We are willing, indeed, to concede 
to these people an honest confidence in the justice of their resist- 
ance to the payment of their debts, but we have a right to demand that 
the motives of the people of Tennessee, in asking an equitable com- 
promise with their creditors be not adjudged dishonest at least, until 
they have been fairly heard at the bar of public opinion. It was a 
salutary rule of the Areopagus to hear all causes in the darkness of 
the night, so that the parties to the issues that were tried and determ- 
ined on Mars Hill might not be seen by the judges, and thus to fore- 
stall the prejudice or prepossession which the personal appearance or 
demeanor of the litigants might, peradventure, create. If the censor 
will but hear us in the dark, forgetting who we are, and oblivious the 
while of the virus that has survived our unhappy civil war, we are 
prone to believe that with ail ingenuous minds the shadows of suspi- 
cion with which reckless scandal has enveloped the fair fame of Ten- 
nessee, will be dissipated forever in the sunlight of truth and justice. 

Now, human nature is the same in Tennessee that it is in Iowa. 
When honest men are able to pay their debts they pay readily and 
cheerfully. But whether rich or poor, if fhere be any circumstance 
inherent in the obligation or in the conditions under which payment is 
demanded, that would render it harsh and inequitable for the creditor 
to demand the uttermost farthing, it is not only natural, but honorable 
and right, that the debtor should protest against the exaction. And 
this is the attitude of Tennessee to* day — the difference between her 
people — growing, not out of a disposition to dictate, but to negotiate 
terms of settlement upon a basis that would be acceptable to the cred- 
itor and endurable by the debtor. Now, it will doubtless startle those 
people who have made indecent haste to judge us harshly, when we 
declare that there never was an organized repudiation party in 
Tennessee, and never, indeed, a respectable faction of either 
of the great political parties here in favor of an out and out 
repudiation of any portion of our acknowledged public debt. It may 
be that there are here, as everywhere, reckless and impulsive individ- 
uals who have uttered wild expressions upon the subjeect, but they 
stand isolated and without a following. It is a melancholy fact, indeed, 
that there are people everywhere to whom all payment is a grief, and 
who might well sit for Lord Byron's celebrated pen-picture : 

How deeply painfal ie all payment, 

Take life, take wife, take all except men's parses. 



How deeply painfal is all payment, 

jpt m 
Kill a man's family and he'll brook it. 



Bat keep your hands oat of his breeches pocket. 

It is a fact, indisputable, that, by legislative resolution and enact- 
ment by public declarations and party platforms, running through a 
period of many years and without shadow of turning even from the 
creation of the first dollar of public debt to this hour, all the great 
political parties have with singular periodical regularity, avouched their 
fealty to the public honor, and recognised the public debt as an obli- 
gation not even to be scaled except upon the voluntary concession of 
the creditors, and in no erent to be ignored or repudiated. That the 
state has done herself and her creditors a great wrong in having put 
by a settlement so long, she does not deny. But she begs that it be 
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remembtred that she has been the yictim of certain unfriendly condi- 
tions, which those most jealous of her honor had no power either to 
avert or to direct. 

In the years that have followed the great civil war a profound con- 
viction has takep root among her people that there are reasons why the 
public creditor should make a generous abatement of his demand. 
With many of them these reasons do not relate to the technical obliga- 
tion of the public contract, but to circumstances and conditions which 
springing from the womb of disaster, have almost the semblance of an 
equity, and have acquired, indeed, the musical, if not appropriate 
pseudonym, of the ^'equities ot the people.'' It would be a perversion of 
the meaning of plain-Bnglish terms to say that the mere 
poverty of the debtor gives him an equity to demand of the creditor an 
abatement of his debt. It were better named a good ethical considera- 
tion, than an equity. And it will not be out of place to refer to the 
changed condition of the people of Tennessee, since the creation of this 
debt, as well as tp the circumstances under which much of it was con- 
tracted. And this changed condition applies alike to all the southern 
states which engaged actively in the civil war, several of which have, 
on account of these conditions, already succeeded in scaling their 
debts to a figure that enables them to pay and yet to liv6. It is a part 
of the unhappy history of the times that for half dozen years after the 
war the government of most of the Southern States fell into the hands 
of mercenary adventurers — not born to the soil — who under the pro- 
tection of a republican administration — and calling themselves repub- 
lican, proceeded to rob a prostrate people of the little that was left 
them — to put fetters on their limbs and to create debts, from which, if 
they ever recover, it will only be through the considerate generosity 
of their creditors. The debt of Alabama was increased from $7,945,000 
to <44,816,916. Arkansas from (2,084,179 to 917,313,821. Florida from 
•370,617 to $25,326,970. Georgia from $2,670,750 to $39,887,750. Lou- 
isiana from $11,000,000 to $29,021,734. North Carolina from $12,689,245 
to $22,198,210. South Carolina from $4,407,958 to $18,072,558. Texas 
from $2,000,000 so $12,930,000, and Virginia from $32,248,141 to $47,- 
090,866. So that the total indebtedness of the states named increased 
under the rule of these interlopers from $76,415,890 to nearly thrice 
that amount, and all in the name of liberty and reconstruction. The debt 
of Tennessee, which in 1861 was $20,105,616, had increased nearly to 
$50,000,000. It may be stated now at about $27,000,000 and classified into 
what is called the debt proper of $2,105,000 ; railroad bonds issued by 
Governors Johnson and Harris, $8,583,000 ; post-war railroad bonds, 
$2,638,000 ; bonds issued to fund war interest under the act of 1866, 
$2,246,000 ; under the Act of 1868, $569,000 ; under the funding Act of 
1873, $4,867,000 ; interest unfunded and accrued since January 1876, 
$5,000,000, which, with all accumulated interest to date makes the total 
sum to be funded under the 100-3 Act, about $33,000,000. Of the bonds 
issued under the Act of 1873 by Governor Brown, the sum of $1,130,000 
were issued to take up ante-war bonds which had become due, and 
which were part of what is called the state debt proper. To take up 
intereat coupoDB^ maturing between 1863 and 1873, theaamof $5,151|499 
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in new bonds were issued. There were issaed by Governors 
Brownlow and Senter bonds to the amount of $21,084,000. Of these, all 
have been paid and cancelled in the convenient manner hereinafter 
stated except $5,455,000. The people of Tennessee can scarcely be 
said to have been represented in ner government or legislative coun- 
cils when the bulk of this post>war debt was created. There are more 
than 240,000 voters in the state, and the records show that the first 
governor elected after the war, was elected by the votes of two regi- 
ments of infantry, six regiments of calvary, two batteries and one hos- 
pital, and a few loyal citizens with a total vote, all told, of 23,500. 
There are no legal grounds, however, now upon which the validity of 
that government or its actions touching the issuance of these bonds 
can be assailed. The railroad bonds, as they are called, were secured 
by a statutory mortgage on the road bed, iron rails, and, Indeed, the 
property generally of the respective railroads to which they were 
issued ; and after 1854 it was part of the contract with the railroad 
companies that no bond of the state should be negotiated for a sum 
less than its par value. The bonds, however, had no mark upon them 
by which they could be identified as the property of any particular 
railroad, and millions of those issued within the first half-dozen years 
after the war, were negotiated in positive violation of law at prices 
ranging from ferty to seventy-five cents on the dollar, and after the 
first negotiation, became marketable only at smaller figures still. They 
were tainted with such a suspicion of irregularity and fraud that the 
whole batch of them fell into disrepute, and became at one time almost 
unsaleable at any price in the stock market. Indeed, the single cir- 
cumstance of one railroad company having received and. negotiated 
$1,189,000 in bonds, when it was only entitled to $450,000, and that 
other companies received millions irregularly, and negotiated them in 
violation of law, threw all the post war bonds into discredit; and 
hence the verj general depreciation of that class of securities. It was 
in the midst of this depression that an act of Assembly was passed in 
1869, authorizing the railroad companies to discharge their indebted- 
Bess in any series of bonds they might present. The solvent roads 
hastened, of course to avail themselves of this legislation, which the 
records shew, indeed, was passed in their interest, and through their 
influence. They bought up these depreciated post-bellum bonds, and 
paid their debts to the state at the face value thereof. This the law 
authorized them to do, and it is now a matter of judicial inquiry in the 
courts of the United States whether the lien of the original bonds upon 
the railroads does not inhere in the bonds, thus subrogating the bond- 
holder to all the original rights of the state. If this should be finally 
determined against the roads, then the roads become the creditors of 
the state after payment of said bonds, and a supposed equity would 
arise in behalf of the people, who, it is claimed by some, would have 
to refund, perhaps, not the nominal value of the substituted bonds, but 
the amount aetually paid on the market for them by the railroad com- 
panies. In this way, then, most of the railroad debt of $21,084,000 
contracted under the administration of Governors Brownlow and Sen- 
ter, was absorbed, leaving only $5,455,000 of those bonds now outstand- 
ing as part of the present debt. These were bought^ ip, a depressed 
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market at low figures, and it is estimated that the present holders of 
the majority of oar bonds in a settlement at 50-4, would realize hand- 
somely upon their investment. The funding of the war interest was 
regarded by the people as a great wrong to them. The bonds and 
coupons were for the most part held during the period of the accrual 
of that interest by Northern capitalists, and as between individuals 
the principle had been well recognized in the jurisprudence of this 
country, and has been repeatedly applied by the courts, that a "state of 
war and non-intercourse suspended the accrual of interest. It must 
be conceded, however, that, the principle has been gravely doubted 
in cases where the sovereign is one ef the contracting parties — but 
upon reasons not very satisfactory. These are some of the grounds 
upon which the people claim that the bondholders ought to consent to 
a liberal abatement of their demands. They urged their changed con- 
dition, the prostration of all their industries ; the ravages of invading 
armies that left them all poor ; the loss of 9120,000,000 of slave prop- 
erty, which demoralized their labor system, but they did not urge these 
as equities, but they did believe themselves wronged by their rulers in 
the manner in which much of this debt was created against them, and 
they indulged the hope that their creditors might be moved to an act 
of generosity by considerations like these. They knew very well 
that the bonds were invested with the characteristics of commercial 

}>aper, and that in the hands of innocent holders, without notice of 
raud or wrong, they had no purely legal defense against them, and 
the alternative was to invoke a generous compromise or to plunge into 
the vortex of repudiation. . From the latter alternative they recoiled 
with horror. It was before 1879 that a portion of the creditors pro- 
posed to compromise at 60-6. This was regarded as an exaction too 
grevious to be borne. There was a disposition, however, on the part 
of some of the creditors to propose 50-4 as the minimum, and the Act 
of 1879, ch, 204, was passed which authorized the governor to commu- 
nicate with the bondholder, and vhen the acceptance of the 50-4 was 
signified by a number equal to that which had agreed to accept the 
60*6, then to submit the question to the people whether they would be 
willing to settle at 50-4. Two committees were sent to New York, and 
the report was made that there were more acceptances than the statute 
required. The election was accordingly ordered. In one part of the 
state an awful epidemic was raging, and the people of the state could 
think of little else than the pall of gloom and death and suffering that 
rested upon their kindred and^ brethern. The vote was not full. The 
people seemed confounded by this novel method of law making. They 
were divided in sentiment. Some having a personal interest at stake 
thought it not enough — others too much — others again believed that 
the bondholders would not acquiesce in such a settlement — others 
again conceived that political capital would come of its defeat, and 
others again did not care to give countenance to this new mode of legis- 
lation — while others thought the debt had better stand suspended 
until the industrial energies of the people were recuperated, so. that 
more might be paid — but not a corporal's guard were found who fav- 
ored the repudiation of the debt. The result was the defeat of the 50-4 
at the polls, an4 ^pon the heels of that defeat came another proposition 
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from some of the bondholders to settle at 60-6, which was met by 
almost the unanimous voice of the state press as an unreasonable and ex* 
orbitant demand. We do not propose to argue the question of the le^lity 
of that mode of legislating by submitting acts for approval to the direct 
vote of the people. As an original question, I would say that a sub- 
mission of general laws to the people was a fallacy inconsistent} with 
the principle upon which our state government is K)unded. But prece- 
dents in this country make law — and the precedent having been es- 
tablished, in regard to this question, gives it the dignity of law — 
and I apprehend that the legislature would hesitate to withhold the 
privilege, if demanded by the people, who are, at last, the source of all 
power. In matters of police regulation, where the public morals are 
to be seriously affected oy the practical operations of a law. this prac- 
tice has been sanctioned by the courts. Whatever may be said in its 
favor in matters of local option laws and the like, it was a mistaken 
policy to submit the 50-4 to the vote of the multitude^ and the error 
was demonstrated in the result oi that election, which placed our peo- 
ple in a false attitude before the world. If the legislature had passed 
the 50-4 proposition into a law, and the state government had at once 
put forth its energies to effect that compromise, saying to the creditors 
we can now pay interest on thus much and no more — and finally ex- 
tinguish the principal without suicide; let those who will, come in and 
accept, and those who will not, abide the time when we can .pay them 
the utmost farthing, the proposition would have been neither unfair or 
dishonorable, and, in the judgment of our most thoughtful men, a large 
majority of the bondholders would have promptly accepted these con- 
ditions, and the debt would have been settled and forever put off of the 
hustings and out of the legislative councils. But a submission to the 
people, in the judgment of many, violated the fundamental principles 
of representative government and imperiled the honor of the state, by 
hazarding a question of the greatest gravity, upon the whims of the 
multitude, many of whom were influenced by divers motives to 
defeat it. A large body of the voters had no personal interest in the 
question, — no taxable property, and out of wnom, even if a poll tax 
could be collected it went into the school fund and could not be appio- 
priated to the payment of the debt. On the other 'hand, theinfluence 
of many who held our bonds was against the measure, because of per- 
sonal interest, and last but not least, there was an element of opposition 
emanating from the political arena itself. The ''outs'' wanted to get 
in, and a settlement of this question upon any fair and reasonable basis 
would have kept them out for all time. Above all questions, this one 
of "compromise or no compromise,*' ^was most likely to stir up strife 
and division among the people. 

Of all the calamities that have befallen the state since the civil war, 
the result of this election was the greatest and the gravest, except the 
enactment of the Act of 1881, ch. 173, commonly called the 100-3. It 
is a cardinal principle of all government^ that a state cannot commit 
suicide. This coupon feature under all the surroundings, is a/6^o de $e, 
without the merit of mitigating circumstances — and when the brave 
work begins of absorbing the new issue^ and of levying the s^nnual 
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coupon lax of $990,000 to pay the interest on the $33,000,000 to be 
funded, and then Biiperadding to that the tax of six or eight hun- 
dred thousand more to run the state government and to this 
the county and municipal taxes — this act of suicide and this 
blunder in state-crafb will be apparent to all the world. 

I have no intention to impugn the motives of any man who voted for 
that extraordinary measure. Coarae personal animadversion doe^ not sit 
gracefully, even upon the fierce polemics of the hustings, and would ill 
become the gravity of this inquiry into the wrongs and remedies of a 
deeply injured people. If it be true that fraud, bribery and corrup- 
tion did actually superinduce this legislation by its influence upon the 
few who held the balance of power, certainly, we are not precluded on 
that account from crediting the body of affirmative voters with hon- 
est and pure intentions. The most impassioned opponent of the meas- 
ure, indeed, must concede that there are many men among the majority j 
who are entitled to our profound respect, and whose integrity ot pur- ' 
pose cannot be suspected. We must ascribe their action, therefore, 
rather to a perverted sense of representative duty than to corruption — 
and seek a solution of their conduct, in other motives and influences, 
rather than the gold, the flatteries or the blandishments of the money 
power. I know nothing and assume to know nothing of the charges 
of bribery and scoundrelism that have been so freely bandied since 
the passage of the act, and I will not turn aside to tell the story as it 
was told to rae, of the carnival of the lobbyist and the speculator, that 
made our beautiful capitol a hideous pandemonium during those mem- 
orial days and nights. I do not propose to impeach or defend the indi- 
vidual members who have fallen under the ban of public scorn. If 
they are guilty as charged, of betraying a confiding people for gold, 
the courts of justice and the fiery tribunal of conscience must deter- 
mine the measure of their punishment. In the light of the jurispru- 
dence of this country upon the subject, some have doubted 
whether this measure can, on this ground alone, be defeated before 
the courts, even if it be practicable to establish by proof these charges 
of bribery, unless the courts of to-day shall evoke from our autonomy, a 
sounder standard of ratiocination upon the subject than other courts have 
done. Our system of government IS a peculiar one, and its three de- 
partments, though co-ordinate and to a certain extent co- operative, 
are nevetherless in some senses distinctly independent of each other. 
It has been compared to three lines of equal length balanced 
against each other, and the framework forming an equilateral triangle, 
becomes stronger the more its parts are pressed. While fraud poisons i 
and avoids private contracts, public treaties, and even judicial judg- 
ments and decrees, some courts have strangely held, that where it pol- 
lutes an act of legislation, the portals of inquiry are closed and her- 
metically sealed against the intrusion of the judicial department, and 
that the redress of the people is alone in the remedial energies of the 
representative system. But those same courts have persistently reaf- 
firmed another doctrine, which they claim to trace back to the fans 
prima of municipal law and natural right — that there is no conceivable 
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'Wrong without a judicial remedy, and that the tribunals of public jus- 
tice, are at last the only bulwark of security for the rights of the people. 
If we will but consider for a moment the philosophy that underlies 
our peculiar system, this assumed independence, in all respects, of the 
three departments will qualify itself, and appear more mythical than 
real. And first, it must be remembered that our whole fabric is built 
upon the principle that all power is inherent in the people, and that 
the good of the people is the supreme law of the land. There are 
some respects in which each department ought to be independent. 
Each, within the limitations imposed by the organic law, must perform 
its functions in its own appropriate sphere, without the dictation or 
pragmatic interference of either of the others. But there are others in 
which absolute independence would be absolute ruin, and make what 
we call constitutional liberty a myth and a mockery. Hence the word 
"co-ordinate'' is appropriate to express the relation of the three de- 
partments — equal in rank — in some respects independent, but each 
under the organic law, the appointed sentinel of the people, upon the 
watchtower of constitutional liberty. 

It is the function of the judge to declare the common law and define 
its limitations, as well as to expound statutes and pronounce upon their 
validity, but if the legislature does not like this common law, it does 
not stop to bow its apology to the co-ordinate department, but it pro- 
ceeds to obliterate the doctrine from the common taw book, and inter- 
Solates upon the code, an entirely different rule. But if the judge, in 
etermining a matter of public or private right, be guilty of corruption, 
the legislature may summarily degrade him from his office. If, on the 
other hand the legislature would transcend its powcFS, the courts may 
say, thus far shalt thou go, and no farther. The difficulties of the 
question all revolve around the perverted polysyllable — ^**independent," 
The first assertion of this divine attribute in the legislative department, 
was in the celebrated case of Trevett vs. Weeden, when the general as- 
sembly of Bbode Island enacted an*improvident law, and the judges de- 
clared it nugatory and unconstitutional. The offended general assem- 
bly adopted a resolution reciting what the court had dared to do, and 
caused the judges, like criminals, to be brought before it to give a rea- 
son for their conduct, which the resolution declared unprecedented 
and subversive of legislative authority. The reasons of the judges not 
being satisfactory, they were summarily put out of office and more 
subservient and pliant men substituted in their stead. It was after- 
wards that the true functions of the judicial department came to be 
better defined. The citizen of Khode Island " can now' look back," it 
is said, " with satisfaction to the upright, fearless and dignified deport- 
ment of the prosecuted judges, even if no other feature of the case is 
calculated to excite emotions of pleasure." The truth is, as was well 
said, in Bailey vs. Philadelphia R. K. Co., 4 Harr., 402, " the legisla- 
ture, though possessing a larger share of po;(ver,no more represents the 
sovereignty of the people than either of the other departments." It 
derives its authority from the same high source. It is idle, said the 
great Chief Justice Gibson, to say that the authority of each branch 
of the government is defined and limited by the copstltatioD,, if there 
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be not an independent power able and willing to enforce the limita- 
tions. From its very position, it is apparent that the conservative 
power is lodged in the jadiciary, which in the exercise of its undoubted 
rights, is bound to meet every emergency. DeChastellux vs. Fairchild, 
15 Penn., 18. The great trouble in our system has beeo, in guard- 
ing against legislative encroachments, and Mr. Webster has stated the 
question in a manner that leaves but little else to be said. " It cannot 
be denied/' said he, ^< that one great object of written constitutions was 
to keep the departments as distinct as possible. It is equally true that 
there is no department in which it is more necessary to impose re- 
strains than upon the legislature. The tendency of things is always to 
augment the power of that department in its relation to the judiciary. 
The judiciary is composed of few persons, and these not such as mix 
habitually in the pursuits and objects that most engage public men. 
They are not, and should never be, political men. The legislature 
holds the public purse. It fixes the compensation of .all other depart- 
ments. It applies as well as raises all revenues. It is a numerous 
body, and necessarily carries along with it great force of public opin- 
ion." 

Now, there are certain things that the legislature may not do, be- 
cause it is forbidden by the affirmative limitations of the organic law. 
These affirmative limitations must be obeyed absolutely and without 
hesitation ; and the courts have the conceded right te enforce that 
obedience. But there are deductive and incidental judicial powers 
which are none the less authoritative because they are not plainly 
written. There are certain negative, as well as affirmative restrictions 
upon the legislative power. An example of these is deducible from the 
fact that every member thereof, before he can be invested with the 
power of a law-giver, must take an oath of office. The spirit, if not 
the letter of that oath is, that he will obey and respect the constitution 
of the state and of the United States, and that he will agree to no enact- 
ment from any mean or corrupt motive, and that he will legislate 
without fear, favor, partiality or affection, and with no other motive 
than the public good. His election and his oath are his warrant of 
authority, and the oath underlies his constitutional power, and he is as 
much bound to respect and obey the spirit of the oath as any other 
limitation imposed upon him by the organic law. If he sanctions a law 
from other motiyes than a conscientious sense of representative duty, 
he violates his oath ; he violates the organic law itself, and the law, 
when it is the offspring of such bad and corrupt motive, is and ought 
to be denounced by the courts as repugnant to the constitution and 
void. But in the simple and uncorrupted age in which our fathers 
ordained the organic law, it was not anticipated that a representative 
of the people could ever sell his vote for gold, and hence no affirmative 
provision prescribing a specific remedy for corrupt legislation. And 
the courts, out of a questionable and pernicious comity to another 
branch of the government, have held — not that bribes and bounties and 
rewards paid to a member of the legislature for his vote, do not poison 
and avoid the legislative act itaelf— 4>ut that the doers are closed against 
their inqoiring into Bach things. Who oloBod these doors? Whose 
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duty is it to throw them open, when a great wrong has been done to 
the people, in whom all power is inherent, and who are the fonntain of 
all judicial and legislative power ? The line of decisions which dis- 
countenance such inquiries begun at a period when the one department 
was not in fact independent of the other — and when humanity might, 
peradventure, be influenced by motives less questionable than the 
fssumed independence of the several departments of government. But 
yet the best and most incorruptible of the courts of this country 
have. In the case of a grant, at least, adhered to the doctrine. 
<<It may be doubted,'*, says the highest authority, "how far the 
validity of a law depends upon the motives of its framers, 
and how far the particular inducements operating upon members 
of the supreme sovereign power of a state to the formation of a 
contract, may be examinable in a court of justice. If the majority be 
corrupt, it may well be doubted whether it be within the province of 
the judiciary to control th.eir conduct, and if less than a majority act 
from impure motives, the principle by which judicial interference 
would be recrulated is not clearly discerned." Fletcher vs. Peck, 6 
Cranch, 87. "We need not," say the Supreme Court of Tennessee, 
"nor do we say now, whether a case could or could not be made out, 
which would authorize the courts to disregard an Act of assembly ^on 
the ground of fraud and imposition in procuring its passage. This 
case does not call for a discussion or anj opinion on tnat question." 
Ferguson vs. Miner's Bank, 3 Sneed, 624. " The powers," said the Su* 
preme Court of Indiana, " of the three departments are not merely 
equal ; they are exclusive in respect to the duties aetsigned to each. 
They are absolutely independent of each other. It is now proposed 
that one of the three shall institute an inquiry into the conduct of 
another, and form an issue to try by what motives the legislature was 
governed in the enactment of a law. To institute the proposed inquiry 
would be a direct attack upon the independence of the legislature and 
a usurpation of power suDversive of the constitution," Wright vs. 
Defrees, 8 Ind. 302. "It is to be intended," said the Supreme court of 
New York, ^'that the legislature always have truth and justice before 
their eyes." Harris vs. Eoop, Bx'r, 10 Barb. 489. *'The courts," said 
the same court, "cannot impute to the legislature, any other than pub- 
lic motives for their acts." People vs. Draper, 15 N. Y., 545. "We are 
not made judges of the motives of the legislature, and the courts will 
not usurp the inquisitorial ofiice of inquiry into the bona fides of that 
body in discharging their duties." Id. 555. 

It will bo seen from the dainty delicacy with which the question is 
touched by the courts, that comity more than constitutions has engen- 
dered the questionable and perilous theory that the law-making de- 
partment is so thoroughly independent that the people's rights of 
property may be made a matter of commercial barter, and thqre is no 
remedy upon the earth for the people except in the representative sys- 
tem, which only punishes the wrong-doer but does not repair the wrong. 
Can such a doctrine be sound ? Can it stand the ordeal of severe judi- 
cial analysis? It is matter of congratulation to the people of Tennes- 
see, that its own tribunal has expressly reserved the question. If it is 
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to be acoepted as res judicata in the other cases cited, it is certainly in 
no sense binding here. We have great respect for the doctrine of 
stare decisis when impregnable reason logically demonstrates that an 
opinion is right, but our respect diminishes as the fact becomes appar- 
ent that the conclusion rests upon any other foundation than sound 
legal and constitutional authority. And we cannot too highly commend 
the conservative utterance of the supreme court of Wisconsin that 
whQn a question involving important public or private rights, extend- 
ing through all coming time, has been passed upon on a single occa- 
sion, and which decision can in no just sense be said to have been ac- 
quiesced in, it is not only the right but the duty of the court when 
properly called upon, to re-examine the questions involved, and again 
subject them to judicial scrutiny. We are by no means unmindful of 
the salutarv tendency of the rule stare decisis, but at the same time 
we cannot be unmindful of the lesson furnished by our own exper- 
ience, as well as by judicial history, of the liability to error and the 
advantage of review. Pratt vs.Brown, 3 Wisconsin, 609. 

The legislative department is but a trustee at best. It is unquestionably 
independent when, under the solemn sanction of its constitutional duty, 
it operates in the sphere prescribed by that instrument and by the oath 
of its members. But when enough of its members to carry out an act 
of legislation — and without whose aid said act could not have been 
passed — depart therefrom and sell out the beneficiaries of their trust 
for the corrupter's gold, certainly it would be a burning, withering re- 
proach to our system, if the people can have no remedy in the very tri- 
bunal constituted by them for their safety and protection. 

I have denominated the passage of the 100-3 as a calamity. It was 
almost a crime. The bill of rights declares that all power is inherent 
in the people. This original power in the people is first put into exer- 
cise by formulating a system of government in ordaining its funda- 
mental laws, and prescribing the methods of vitalizing its functions, and 
executing its mandates. Te this end, all the powers of legislation are 
vested in the General Assembly — a body of chosen men to whom the 
power is delegated under our system to reflect the will and sentiments 
of the people whose chosen trustees they are. It was in this way 
alone, that the right of self-government could be secured to the people 
in a practical way to be utilized and enjoyed by them in full fruilion 
of the great organic principle, that all power is inherent in the people. 
The relation of constituent and representative in public affairs was 
thus assimilated to that of principal and agent in matters of private 
concern — and the representative was quite as subordinate to the con- 
stituent as the agent to the principal. If the agent perverts his trust 
or fails to execute it, or in its execution transcends his authority, the 
law would avoid the unauthorized acts of the agent and annul the 
agency. And so, if tbe constituent have his own views of a public 
measure— -not derogatory to the organic law — or public policy, or rep- 
resentative obligation, it would be the duty of the representative to 
reflect those views or gi ve way to another who will. This is rep- 
resentative duty. Any act of dislovalty thereto is an act of misrepre- 
sentation alik^ subversive of the relation of trust and confidence which 
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ought to subsist between tbe constituent and representative and repu£^nant to the great 
organic principle, that all power is inherent in tne people. After all the efforts to com- 
promise this debt; after all the hope deferred, and reasonable expectation by the wliole 
people that a liberal settlement would ultimately be agreed upon ; to say that the pas- 
sage of the lOC-3 was a surprise would scarcely interpret the shock of amazement and 
constornation with which it was received by the people of Tennessee. Its effect was 
electrical and instantaneous— in consolidating the great body of the state credit people 
of Tennessee into a readjusting party. No politician, no journalist, no bondholder 
had ever been heard to urge a settlement that demanded the utmost pound of flesh ; 
mortgaged the property of the stale; pstralyzed ibS sovereignty, and handcuffed its peo- 
ple for ninety-nine years. No man had dared to ceek office except upon a platform of 
a fair and reasonable compromise, and if any bold hireling of the most unrelenting 
creditor had yentured to proclaim himself in favor of the coupon feature of this Act ne 
would have been hooted bv the indignant multitude, and driven into obscurity. For 
many years all party platforms while declaring for an honest settlement, declared also 
for a reasonable compromise, denouncing the coupon feature as a thing not to be debated 
'A solemn joint-resolution of the general assembly, adopted at the session next preced- 
ing the last, had declared that "no compromise or adjustment of the state debt snail be 
made that provided that coupons shall be made receivable for taxes." And yet this 
odious measure— concocted, it is said among the speculators of Wall street, where the 
leading financial journal of the United States, says the bill was written — and fathered 
by a distinguished gentleman, who, it is said, was one of the committee of 1879 who re- 
ported a sufficient acceptance of the 604 to authorize under the law the submis- 
sion of that question to the people — a man who knew the compromising spii it of many 
of the creditors themselves — was forced upon an unwilling people by arts and ap- 
pliances which could only be eclipsed by open and defiant repudiation itself. And this 
unholy act, thus conceived in sin and brought forth in iniauity, has don^ more to create 
alarm among the real friends of state credit than all things else connected with the unhap- 
py history of the state debt of Tennessee. It has aroused a spirit of indignation and dis- 
satisfaction among the better class of citizens, which,if not checked by some timely stroke 
of statesmanship or generous and speedy overture on the part of the public creditor, 
will undoubtedly assert itself to bring ruin upon creditor and debter alike. The peo- 
ple feel that they have been wronged and misrepresented ; that the little that the rav- 
afi^es of war had left them has been mortgaged, confiscated, without an effort to lighten 
the burthen ; without a protest or remonstrance from those in whom they trusted for 
sympathy and protection. They do not ask to be forgiven this debt. They do not in- 
terpose a denial of their technical liability for the whole of it. But they say that in 
the manner of its contraction— if all of it be technically a legal obligation— much of 
it is an unrighteous one. That there are millions of^ now in the hands of parties who 
bought it when a drug on the market, and who could afford an acyustment that 
would make their investments still remunerative, and make payment possible. They 
point, for example to the countries and states that in times piist have been forced 
by "unmerciful disaster" to ask a compromise with their creditors. France — England 
on the other side of the sea— Massacnusetts, Virginia. Georgia, South Carolina, Ala- 
bama, and even the great state of Illinois, that never felt the tread of a conquering 
army, and where the ploughshare was never interrupted for a day by the tocsin of 
civil war. They want this debt settled. In its present aspect they do not regard it as 
settled. They will not repudiate a dollar, but they do not wish to be forced 
to postpone their creditors to the distant day when they will be able to pay the 
amount now demanded. They will acquiesce in any settlement that will put it into their 
power to pay. They are powerless to relieve themselves of the burthens of the cuirent 
and the coming year, but under the spur of a hard and unrelenting necessity, what may 
they not be driven to in the near future^? Considerations like these make real state 
credit men, who own no bonds and represent no speculations, tremble with apprehen- 
sion, lest the wilep of the demagogue, thus abetted by the temper of a wronged and 
outraged people, may bring at fast upon the fair name of this commonwealth the foul 
blot 01 dishonor. Her appeal was to the public creditors themselves. They lived, gen- 
erally, in the states that suffered but little from the ravages of a civil war that has 
made her poor indeed. She rf pels with indignant scorn tne imputation with which 
she has been taunted even by her own recreant sons, that she brought these misfortunes 
on herself by partici|mtion in a treasonable war, and that in law and morals she is pre- 
cluded from asking advantage of her own wrong. The war did not begin within her 
borders. She did not provoke or invite it, but it begun in a sectional quarrel forty years 
before the firing of the first gun on the soil of South Carolina. She had no sympathy 
either with the principle or the policy of secession. But she saw an arrogant and pow- 
erful political party, inspired by the fierce passions andprejudices of forty years of feud, 

marshaling armiee that might have defied the world!, to enforce at the poinji of the 
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